REAL ESTATE APPELLATE TRIBUNAL, PUNJAS,
SAS NAGAR (MOHALI)

Appeal No. 49 of 2018
-M/s Silver City Construction Lid. Amba.la-Cimw]igarh
Highway, NH-22, Zirakpur, District Mohali, through
- managing director Mr. RajitKakar S/ o Sh. Satish Kakar, H.No.
121, Sector-8-A, C'.handxgarh, authonzed vide Resolution dated
05.12.2018.

‘ ....Appellant
Versus
1.  State of Punjab through Principal Secretary, Department
of Housing and Urban Development, Mini Secretariat,
Sector-9, Chandlgarh

2.  Municipal. Counal, Zirakpur, Opposite ‘Police Station,
Zirakpur, Punjab, through Executive Officer.
3.  Director, Department of Local Bodies, Govemmen{ of

Punjab, Punjab Municipal Bhawan, Dakshm Marg, Plot
No.3, Sector-35, Chandigarh.

4. Ch1efAdm1rustrabor GreaterMohahAreaDevelopmxt
Authonty, PUDA Bhawan, Sector-62, Mohalx.

v B Residents’ . Welfare Association (Regd.), Silver City
' Zn'akpur .

-..Respondents
Present: Mr Rapv Malhotra, Advocate for the appeliant.

s Sh. Manpreet Smgh Dua, Advocate for respondent_'
(‘ @ o No5.
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APPEAL NO. 49 OF 2018
' QUORUM: JUSTICE ARUN CHAUDHARI(RETD), CHAIRMAN
S.K. SHARMA, IPS (RETD.), MEMBER |

]'UDGMENT(AmnChMm(D(Rzﬁ).

Being aggrieved by the judgment and order passed by the
Real Estate Regulatory Authority, Purqabdated 21122017 (A-1) in
complaints Nwas wéu'asggamst&.erevmmm
passedbytheSecremrybotheGovmmmtofPurqab Department of
Housing and Urban Development Chandigarh-cum- Revisianal
. Authority under the Punjab Apartment and Property Regulation
Act, 1995 dated 04.032016 (A.z);'&le present appeal has been filed by
the builder/ appellant M/s Silver Clty C(mstructlonLﬁd.

SmceRealEstateRegulatoryAuthonty Punjab under the
impugned order held that the complam;yo. 5 of 2017 filed by the

Residents Welfare Association (Regd), Silver City, Zirakpur and
complaint No. 7ﬁledbythe appellant were not maintainable for
want. of registration gf the prqect in, qu&suon, this Appellate
Tribunal made an order dated 0807.2019 and 12.07.2019 that the
lega;l question is required to be decided though the Res:da\tWelfare
Association (Regd.) has not prefen'ed ;ny appeal against the
impugned order re]echng complaint No. 5 of 2017-and accordingly
@ we proceed to decide theappeaL ‘
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FA. S: -

The appellant-builder obtained a colony license dated
~ 28.01.2000 for promotion and development of colony namely “Silver
City” under the provisions of the Punjab Apartment and Property
Regu]aﬁo:\Act,1995.Tllen\¢mbe;fsofﬂ1eResidet|tWelfam
Association (Regd.), bookedtheofferedumtsbythebmldet
’ HoweveradxsputearosebehweentheRemdentWelfareAssocnﬂm
and the appellant-builder ‘in relation to. the handing over of
comt‘numty hall and its area in theproyect. It is noteworthy thatlthe
wmmt.mw-;mbys«ﬁmso&ﬂmkm
Estate (Regulation and Development) Act, 2016. The Residents
Welfare Association éled, CWP, No. 24551 of 2015 decided on
26.11.2015 agitating the said gnevances against order passed by the
. :Deputy Director in relation to approval of revised layout'v plans. The
Higﬁ Court made the following opera’_'tb;e mx'ierpn'26.11.2015. - |

“In our conszdered view, the above-stated order/decision
oftheDeputyDtrectorzsremsableatthemsﬂmceofﬂzeStute
Govemmentforw}uchtheremmnplepouzmwsmdmtlz
StateumiertheAct Wetlmsdzsposeofﬁuswntpehhou
mﬂwutexpressmgmvawsonmtsatﬂusstage with a
dtrechontorespondentNo.Z-SecreﬂnyboﬂleGovermnmtqf
Pun]ab Department of Housmg and Urban Deuclopment

RemswnalAuthontyunderthe Punjab Apartment and
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Property Regulation Act, 1995, tocallfortherecords hear
both the parties and tqken an appropnaie decision in
accordmoemthhzw/Rules/Bye-laws as early as possible but

not later than four months from the date of receiving a certified
copy of this order . |
Ordered accordmgly Dash.”

Pursuant o the saxdorder,‘theRevmonal Authority made an
order on 04.03.2016(A-2), which is.under challenge i this appeal, in
favour of the respondent No 5-R'esidents Welfare Association. The
ResxdentWe]fareAssocmuonﬁledano&erCWPNo 40352 of 2018
mthenghCourtaskmgforthemlplementatlonofmesaJd
revisional order:in their favour: The petmon is pending and on
02.04.2019&1ef0110wmgmmmorderhasbeenpassed.

"Onﬂ:enquestofcounselfurﬂepeﬁtwner,ad]oumzdto
_ 19082019

Inthemeantnne 1t1smadcclearthatpendencyoft}uswnt

pehhonshallnatbeconsbuedtobemunpedtmentﬁrﬂwappellate
wthontytopassmorder”v

Smce the appellant-buﬂder felt aggneved by the revisional
order as aforesald, CWP No. 21572 of 2016 decided on 26.04.2017

. wasﬁledbytheappellan-buﬂdmmwhmhthe}hghCourtmted

that .the appellant-bmlde: was reqmredto be relegated to the Real
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Estate Regulatory Au&@W, which started working in Punjab. The .
Real Estate Regulatory Authority, Punjab however, did not decide
the validity of the revisicnal arder-dated 04.03.2016, perhaps because
relying on its earlier Full Bench decision, the complainfs Nos.5 &7
were.notmaintamableastheprojéétwasnotregistered. |
AcopyofthesaldFullBenchdecxsaondawd 131?.2)17has
beenﬁledalongmththewntbenargumentsﬁledbytheRemdenis
. WelfareAssocmhon—respondentNoS
Suu:eunderﬂlexmpugnedordertheAuﬂwntyhasrehedupm
mmFuﬂBthquiomvyeare_boundto‘exam\e&:evahduyof
that judgment in the present aépeal. The respondent No.5 hasl
appearance and lmdﬁled appiication for dismissal ‘of-the
‘which would obvmusly be deaded in terms of the present
ﬁxmlyudgment. Respondent N05 lns also. filed written argumaus
which are taken on recordand we have gone through the same
muny S :
Insupportoftlmappealfheleamedcoumelforthe
' appeﬂant-buﬂder vehemently argued that the appellant is aggneved
by the revisional order dated 04.03.2016 passed by the State

Government (A-2) and also agggevgd by the impugned order dated
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21.12.2017 passed by the Real Estate Regulatory Authority, Punjab
since 1t i mo deckesghe validity, of the seid mapiekcmal acder
contravention of the dxrechon lssued by the nghCourt on
26.04.2017. He sibcnitedfhet inibionity wenk e e rot wyet
touching . the vaiidity’ of the revisional order onments, merely
because it held that the complaints No.5 & 7 filed by the Residents
Assoaauonandﬂteappeﬂantrespecttvelywaenotmamtanablefm
non-reglsi:atlonorfﬂleprqect. Accordmgtohm\theprqecthavmg
beencompletedltdoesnotfallmthmtheteethoitheprovxsxon
regardmgreg:sh'ahonand&meforetheRealEstate (Regulation and
Develdp:hept), Act, 2016 would not apply. He then submitted that

“2Real Estate Regulatory Authm'ity,»Punjab was under obligation to

decide the vahdlty of the revxsmnal order passed by the State
S we®” Government. In fact v1de para §v) of the appeal the appellant has
stated that the complamt was erroneously d:smxssed by the
Authonty 'I'heleamed counsel fom'lhe appellant&\ensubnu&d that -
the first authonty namely Real Estahe Regulatory Authority, Punjab
willhavebodeadethe\@};mtyofthe:ev:smnalorderand;fﬂus
Tribunal comes to a conclusmn accordingly, he would pray for stay
oftheexecuuonofthesmdorderullthevahdityo&thesaldordans

% decxdedby theRealEstateRegulatoryAutl'lonty Punjab.
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Percontra,theleamedcounselforﬂ\erespondentNOS-
Assoclahonargued ﬂ\at&terewmonalorderlslegal, conectand'
properandnomtafemncethemm&\mca]ledfor Thehamed
counsel for the respondent No.5- Association, however submitted
tl'lattl';eAssodationwoﬁldnotﬁle any appéa_lagahst&mqrdaaf‘
rejection of their complaint.in this Tnbunal but would pursue the
CWP No. 403520f201§wkﬁchispendinginthel-ligh€out.'l‘he
counselforrespondthos-Assoaahonmhedmthewnthenmte.
ofargumeniswluchlstakenonrecord.

CONSIDERATION:-

We have l'ueardleamedcounselfor the rival parties at length.
'We do not want to comment .as to why _the respondent
o No5/assodaﬁon.hasnotchoséntoﬁleappedagainstﬁléimpugned
»orderpassedbytheRealFsmteRegulamryAuﬁ\oﬁty,Pmabby
wh:chthmrcomplamthasbeenre;ecte&,ﬂtoughthepresent

appellate remedy is statutory,, alternate, effective and efficacious.
. Hence we have already indicated our inclination to decide the legal
question, even if the Association-respondent No.5 has refused to file
appeal before us. As we think it js our duty to decide the question. of

QT law in the matter pending for examination before us.

o



8

APPEAL NO. 49 OF 2018

" We have perused the entire mote. of wimis ied. By

respondent No.5-Association. The note relabes to the history of the

' “case and the claim of the respondent No,5-association for upbolding

the revisional oxder by this Teibunal | |

" As already stated the first Au&nonty (Real Estate Regulatory

Authonty, Punjab) has not even muched the val;chty of revisional

order. Itbwﬂmﬁ;d&mt;rdmmly&mhgﬂﬂ@tdb&&e

paruesbothehscamotbeextmgmslmdbyAppelhﬁAuthontyby_
exanmmgthevahdxtyoftherev:sxonalorda'for&teﬁrsthme.

, therefore do not propose to incorporate any of &\e

" arguments from the wntben arguments. However, asitis neoessary

toreferhothereasonsmtheFullBenchdeamonbyRealEstate

Regulatory Authority, Punjab dated 13.12.2017 in complaint No. 3 of

m7wm¢hamﬁWdMW6MamﬁsappaLm

Full Bench decision of Real _,g'sm; Reglﬂatoryw_Aﬁ&w;ity, Punjab
dated 1312.2017ontheaspectofnon-reglstrahono£&\epm)ecthas
beenpronoumedbythenu]ontyoftwoasagamstthedmsenhng
one Member. Thg‘djssett@gMenjbgrmparaSSQandMOfmdet
held that even for_.ygnt. of regxstrahon qf the project the complaints

% ‘before the Authority are maintainable.
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Wehaﬁecamfullypelﬁsedthé"msmérecmdedbyﬁe-
Clmirpersonandﬂ\e]udidalMemberofkeal.EsiateRegu]aﬁory
Authority, Punjab who have held that .the complaints | are not
maintainable for non-reg:stratlon It has been stated by the
Chan-man,RealEsiateRegulatoryAu&\onty,Pumabm]rusream
partoftheorderthat&leActwasbmughtmfomebythe
Puﬁgmmt&am&anmhar@smofqukkrsoluﬁmof&edispues
as the only remedy to such mv:estors was under the Consumers
PmtecﬁonActand&\ergwas'no;;spedﬁclawtoprotectﬁ\eizwestof

consumersmtheralestatesechor

I_.oohngatﬂlebackgroundannsandob]ectstobrmgtheActof

| dealtmﬂ\.TheActofzomwﬂlhavetobelookedﬁomttnt
. perspective and with harmony. .

We would apply: “ The M:sch:ef Rule” and purposive

 construction”. In Heydon's case, 76ER637, it was held that four

" matters are required to be taken into consideration in construing an

Act -
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()  What was the law before the making of the Act,

(i) Whatwasﬂtemzsc}uefordefectﬁ)rwludttlwlmodzd
_ notpmmde

(iii) What:stheremedyﬂmttheActhaspmmded,md

(iv) What:sthereasonoftheremedy

The Rule also directs that the Courts must adopt that construction
whxch”shallsuppressﬂ\emlschlefandadvancethemmedy' There
wafur&mreasonmparaQwhmhwequotehereunder

“In my’opinian,ewnthough'itzs‘notspeaﬁmllylmddomin
the Act that complaints cannot be filed against promoters in
relation to projects that are not registered, the scheme and
sequencing noted above - does. lead to this conclusion. To hold
otherwise ‘would imply that promoters who do not register
amirprojectsmnbepu;"ihiaéoiwzejeopmdy,asitm,by
bothpenali’zingthemandalsomaldngthmmwnableivﬂz
directions issued by_the Authority. Thus I have no hesitation
mholdmgthatundertheRERAActcamplammtscanbe,
instituted agazns‘tprmnbtzrs onli in relation to projects which
have been registered with this Authority- complaints against
otherpromotem/pmectscanbeﬂedmoﬂwrﬁmms/m;rts

avadableunderihehzw” TH '

Thus applying the Heydon’s.R'ulé. and the matiers required to
be taken into consideration,WeareoftheﬁrmviewthattheActof
Zl16WOu1dapptytdéﬂﬂ1ecoq§ﬁniersahderelaﬁmto&1eprqe¢ts

@ whe&\erthepro,ectsareregxstetedormt
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In paras 11 and 12 the following observaﬁc;nﬁ ,havé been made: -

“11. Normally, this would be the end of the matter.
However, the situation is complicated somewhat by the fact
that the complainants were relegated to this Authority by the
Hon'ble High Court. Caunselforthecomplantshasoontended
that since theHon'bEHigh Court had remanded the matter to .
tiusAuﬁwnty,:twboundiviukzadeaswnonments.Onthe
otherhand,counselforrespondentpamwdoutt}wttln"
Hon’ble Htgh Court’s order was passed at the. prelmmwy
stagewtthoutwentssumgnatweto}wnmdhenoeztwasnot
bmdmgmnature Havmgconszderedtheorderofthefhgh
Caurtmthehghtafdetaleddzswsswnonmamﬂumbddy
nm'ratedabave amiwtthgreatrespect I hold that the order of

the Hon’ble High Court does not confer any jurisdiction on

t}usAuﬂzan/.quchttwouldnot.haveundertheRERAAct.
mswgezybémwe'mderafmewghmwmtm
passedonmenisq%rmngboﬁtpm'tzesbutmthatwas
passed at the motion stage 1tself without hearing rival
arguments. Asalreadyheldabove thtsAuthntycamot

@ entertam complmnts agamst promoters in relation to pro]ects
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that have not been Tegistered with it- meaning that there is no
12 Ihe;tetreadtofﬂwabovediscussionisthatéﬁswnmlaiﬁtis
held to be non-maintainable and is accordingly rejected. The
complainants may pursue their remedy before the appropriate
fumﬁinacwrdmawithw,i,‘séadm"

With reference to observaﬁmwg in para 11, ‘we think it was
improprietary on the part of Authority, the Chairperson t0 say that
the order of High Coust making remand to Real Estate Regulatory
Auﬂ;onty, Punjab was not the one passed on merits'afhethearhlg
boththepartlesbuttheonetlmtwaspassedatauwhonstagemlf

wrthouthearmgthenvalarguments Weareaﬁmdwecanagree' |

wi&tsuchareasoningsmce&\esamemayanmunttocmtravem;on

gwmasaforesmd:snotwan‘amedandamoumstodefymgﬂae
orderofthel-hghCourt. At&\emostd\eAu&mntycouldhave
askeglﬂleparhestogetaclapﬁcanppfromﬂlel-hghComtltlsa
" Constitutional Court with powersunder Article 226/227 of the
Constitution to issue directions. The Chairperson should not have

breached the judicial discipline. The Authority should be careful in

G-



13

APPEAL NO. 49 OF 2018

* Vide para 9 of the reasons, application of concept of double

jeopardyforproﬁiotersismiscgnceived.lheprimipleofdouble

jeopardy. remotely is notv.avtlracbed.

'Ihe]udicialMembefhasrecordedthereasoh,sinparasZOand

23 as under: -

“20. According to section 88 of the Act the provision of this

Act (RERA) are in addition to and not in derogation of
the provisions of any: other law for the time being in
force. It is important to note here that the PAPRA Act,
1995 is a complete gnactntént in itself, in which the

Moreso, the PAPRA Act, 1995 is still in operation and
has not been repealed. Any aggrieved person for any
violation or contravention can seck relief under PAPRA
ACT by invoking the relief redressal mechanism under
this Act, besides availing any relief available under any
law in force such as aoailable under The Consumer
Protection Act, 1986.

The cause of action has not been defined in the statute
books. In my view, the continuation of cause of action
would:be deeined under the same law in which whole or
part of cause of action has accrued. For instance, if cause
of action has accrued under PAPRA, as in this case,
would be deemed under PAPRA Act only and not under
under PAPRA or any law in force. The continuation of
cause of action ik the most may be considered relevant
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forthepurposeofcountmgprescrﬂ)edpmodof»l

lzmztutwn

We have conmdered the above reasons carefully and we find

hat the aforesaid reasons suggest and promoie adoption of

multiplicity of litigation particularly when the Real Estate

(Regulation and Development) Act, 2016 has been brought into force

forresoluuono&&\edxspuwsm&lmspamcyandprohechngthe

rights of the consumers. To say. | that the complainant should adopt

: &rergmedy&nder&xePAPRAActlstodefeat&\epurposeforvay

constitution of the Real Estaﬁe;Reglulgtory";Authority. We, therefore

do not agree with ﬂaeaforaaldmasons recorded by the learned
Judicial Member. |

WenowProceedtoapply&EsetﬂedRulesofnwerpretaﬁmof

Weherewx&trecordthecontenhonralsedby&necotmselfor
the appellant-builder that aocordmg to him the complaints No. 5 &7
werenghﬂydxsnussedforwantofnegwtrahonofthepm]ectand :
that the complaints against the non-registered project would not be
maintainable. He supported the Full Bench judgment as well as
;mpugned order passed by the Authority holding that the

complaints were not main_tainable'.
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Wefram_ethefpllowingquesﬁonoflaw that falls for our
cbnsi&eratioru-

Whether Real Estate. Regulatory. Authority, Punjob under
subsecuonlofSectwnZOOfﬂleRealEstute(Regulahoumd
_ Development)Act 201601eramﬂzrreferraitoasﬂleActof
'_2o1sforbremty)has,unsdwuontohearmddmdeaz
complamtsmrelatwntothepro;eclswludthavenotbem
reg:steredbyﬂtepromobersﬂmwfasreqmndbyWSaf

Act 0f 20167

ThisTribﬁﬁaJwil_l.haVebbconsidert]:leexlﬁresche!neof

&wActof2016,inordei'foéhsw¢rﬂ\eaforesaidlégalquesﬁm

The said Act of 2016 came into-force w.ef. 01.052016.
'I‘hepreanbleoftheActreadsthus -

AnActtoestabIzshﬂwRealEsﬁateRegulatmyAuthordyﬁr .
regulauonundpromotwnofthercaleshztesecbormdbensum.‘
sale of plot, uparhnentarbuzldmg,asthecasemqbe,arsakaf
realestateprqect,mmeﬁiamtmdtrmspanntmmnermdw
prahectthemkrestofconswuers in-the real estate sector and to
esmbhshmad]udzcatmgmechamsmforsmdydzsputzmdnssal
andalsotoeshzbhshﬂwAppeHataTribunaltohmappealsﬁmn
the decisions, directions or orders of the Real Estate Regulatory
Authority and. the adjudicating officer and for maiters connected
therewith or incidental thereto.
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PreambleoftheActlsthegmdmghghthoﬁndoutthe

ob)ect of the Legislation.

Perusal of. the Preamble inter-alia, shows that the Real
Estate Regulatory Authority has 'been, established for regulation and
pronwtlonoftherealestatesecborandtoprotectthemtenestof
consumersmthatsechoi' Sechon2(1)deﬁn$AuthmtyaSunder
G)  "Authority" means the Real Estaie Regulatory
- Authority established under sub-section (1) of section
20,

Section 2(zn) defines real estate project as under: -

(zn) "real estate project" means the development of a
building or a buddmg consisting of apariments, or
converting an exzstmg building or a part thereof into
apartments, orthedewloprmztaflandmtoplotsor
apartmenty,as the case may be, for the purpose of selling
all or some of the said apartments or plots or building, as
thecasenmaybe,andmcludestheconmnm,ﬂle
deoelopment works, all improvements and structures
thereon, and all easement, righis and appurb:nm
belonging thereto;”

Section 2(zk) defines promoter as under: -

(zk) "promoter" m, -
@ apersmwhoaongtmctsorawsestobe
corgstruci:edanindependentbuddmgorabuddmg
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(i)

(iii)

(iv)

(@)

consisting ofaparlments, or converts an existing

building gr a part thereof into apartments, for the

purpose of selling all or some of the apartments to
other persons and includes his assignees; or

& person who develops land into a project, whether
ar_no_t..thepersqnalsoconsb'udssbucmreson
any of the plots, for the purpose of selling to other

. persons all or some of the plots in the said project,

whether with or without structures thereon; or
any development authority or any other public
bodymrespectafallotteesof—
@ buddmgsorapartmenis asthecasemay
' be; constructed by such authority or body
ot lands owned by them or placed at their
disposal by the Government; or
®) plotsownedbysuchmﬂwntyorbodyor
; placedatﬂmrdfsposalbytheGovenment,
fvfﬂwrurmmfsellmgaﬂormqfﬂw
apartmentsarplotsor
anapexSfateleoelco—opemhm housing finance
society and a primary co-operative housing
society which constructs apartments or buildings
for its Members or in respect of the allotiees of
such apartments or buildings; or '
any.oﬂwrpefsqnwhoacts}dmsglj’asahdlden
coloniser, contractor, developer, estate developer
orbyanyoﬂ:efnameuorclaimstobeactingasﬂz
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holder of a power of attorney from the owner of

t}wlandonwlﬁchtfigbuﬂdingormtié

constructed or plot is developed for sale; or

(vi) such other persom who comstructs any
building or apariment for sale to. the

Sub section (1) of Section 3 in Chapter II of the Act reads
thus: -

 3.(1) No promoter shall advertise, market, book, sell or offer
for sale;-or invite persons to purchase in any manner
any plot, apartment or building, as the case may be, in
any real estate project or part of it, in any planning area,
without registering the real estate project with the Real
Estate Regulatory Authority established under this Act:

- Provided: that projects that are ongoing on
the date of commencement of this Act and for which the
completion certificate has niot been issued, the promoter
shall ‘nake n" application to the Authority for
registration df the said project within a period of three
months from the date of commencement of this Act:

 Provided further that i the Authority
thinks necessary, in the interest of allottees, jor projects
which are developed beyond ‘the planning area but with
the requisite permission of the local authorisy, it may, by
order, direct the promoter of such project to regisier with
the Awthority, and the provisions of this Act or the rules
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and regulations made thereunder, shallapplyltosuch
projects from that stage of registration.

Perusal of Section 3(1) clearly shows in broad spectrum that
nopromotenshallbeeﬁﬁﬂedtoseﬂorofferforsalemanyrealesﬁte
project including the ongoing projectoh the date of commencement
of the Act and in the absence of completion certificate unless such
prouw&getsﬂmepmjectmgistered'wi&xinapeﬁodo&Smmr&ns

from the date of commenceménﬁ b Actie. 01.05.2016.

SecondprovmomSubSecttonlofSecuonSextendsthe-
scope of registration even in respect of the projects beyond the
' planmng area. To repeat, Section 3(1) of the Act, in terms mandates
' registration of each and every project by each and every promoter
: that ‘oo within a period of 3 menihis. A look at the definition of
promom shows all kmds of persons, co-operative soaetxes etc. have

been covered.

Section 11 in Chapter III of the Act provides for Functions
and duties of promoter. Sub Section 4 of Section 11 clause (a) and (b)

thereof reads as follows: - ‘ .

(4)  The promoter shall —
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@)  be responsible for all obligations, responsibilties
and functions under the provisions of this Act or
the rules and regulations made thereunder or to
thealloﬂeesaspertheagreermdforéale,ortoﬂw
association. of allottees, as the case may be, ill the
conveyanceofall the apartments, plots or |
buildings, as the case may be, to the allotiees, or
_thecomnon.are;zstothe'associationofallomesor
theconzpétentmtthority,ast}teonsemaybe:

Provided that the responsibility of the
promoter, with respect to. the structural defect or any
other defect for such period as is referred to in sub-
section (3) of section 14, shall continue even after the
conveyance deed of all the apariments, plots or
buildings, as the case may be, to the allottees are

b)  be responsible to obtain the completion certificate
or the occupancy certificate, or both, as applicable,
from the relevant competent authority as per local
laws or offier laios for the time being in force and

' §0 'make it quailable to the allottees individually or
o thie association of allottees, as the case may be;

Section 17 (1) provides for transfer of title by the promoter
by registered conveyance deed to the allottee. Section 17 sub Section
(1) reads thus: -

17. (1) The promotrr shall execute a registered
conveyance deed in favour of the allotiee along with the
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- undivided proportionate title in the common areas to the
'aséodationofthg_allot"teesorﬂiecompekntmt}.writy,as
thecase«maybe,andhmdoverthrphyswalposaesswnof
theplot,'apartmentofbuilding,asthqusemaybe,mﬂle
allottees and the common areas o the association of the
allottees or the competent authority, as the case may be,
in a real estate project, and the other title documents
sanctioned plans as provided under the local laws:
Provided that, in the absence of any local
law, conveyance. deed in favour of the alloties or the
associdfidhofthejhlloﬂeesorthecmnpetzntmthoﬁiy,as
the case maay be, under this section shall be carried out
bythepromoterzmt}unﬂwaemonthsﬁvmdateoftsﬂw
Ofocatrmywrhﬁm '

Section 18(1) of the Act reads thus:-

1) If the promoter fails to complete or is unable to give
possession of an apartment, plot or building, —
() maccordancewtththebennsofﬂleagreementﬁr
"+ Sale or, as the case may be, duly completed by the
date specified therein; or
(b) ~ due to' discontinuance of his business as a
developer on account of suspension or revocation
of the registration under this Act or for any other

reason,
" he shall be liable on demand to the allottes, in case the allotiee
wishes to withdraw from the project, without prejudice to any
Q other remedyavmlable,toretum the amount received by him
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mrespectofthatapartment plot, building, as the case may be,
wzthmterestatwchmteasmaybeprescribedm this. behalf
mcludmgcampensahonmﬂzermmneraspramdedunderﬂus
Act: '
Providedthatwhaemallotleednesnotintmdto
wiﬁzdrazoﬁornthepro;’efbt,heshallbepaid,byﬂwpromdien
interest for every month of delay, till the handing over of the
possessian,at‘suchrateas,m;ybe.prescribed.

Section 34 clause (a), (f) and (g) reads thus: -

34. Functlons of Authonty, interalia provides for

5

(@) toregzstermdregulaterealwtateproyectsmdreal
estate agents registered under this Act;

1] wmrgWngofmewhgaﬁmsmtumnﬂw
promoters, the allottees and the real estatz agents under
this Act and the rules und regulations made thereunder;

8 toensurecomplmnaeofztsreguluhonsorordasor
dtrechonsmademexerc:seofztspowemwlderﬂnsAct;

Perusal of clause (a) above of Section 34 shows that there
is an obligation on thepart of the Authority to register and regulate
the projects. Clause (f) obligates. the authonty to ensure compliance

of the obligations cast upon the promotars etc. under the Act, Rules

% and Regu]atlons
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The Punjab State Real Estate (Regulation and
Development) Rules, 2017 came into effect from 08.06.2017, framed
inexerciseofpowerconfemedbySecﬁon%of_theActonOlﬁ.

thhe. -
Rule36mchapterD(&1ereofdealsmthofﬁlmgo:fthel

complaint with the Real Estate Regulatory Authority. It would be
| appropriate to quote Rule 36 (1) and (2) (a): - |
(1) * Any aggrieved person may file a complaint with the
AuﬂwniyﬁranymolaﬂonunderﬂwActortheruIes
andregulatzmmadethereuuder save as those provided
tobead]udwaiedbythead]udzcatmgoﬂiwr in Form |
"M’ which shall be accompanied by a fee of one thousand .
in the form of a demand draft or a bankers cheque draum
on a scheduled bank in fivor of the Authority and
payable.at the branch of that bank at the station where
the seat of the Authority is situated. |
(2)  The Authority shall for the purposes of deciding any
complaint as specified under sub-rule (1), follow
summay procedure for inquiry in the following
manner, namely:-
(@) pon receipt of the complaint, the Authority shall
issue a notice along with particulars of the alleged
contravention and the relevant documents to the

@ | respondent;
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P&usal of the above Rule 36 shows that “any” aggrieved
person may file a complaint with the Authority while Sub Rule (2)
shows that the Authority shall for the purpose of deciding “any”

complaint. Rule 37 sub Rule (1) reads thus: -

(1) Any aggrieved person may file a complaint with the
adjudicating officer for interest and compensation- as
provided under sections 12, 14, 18 and 19 in Form ‘N’
which shall be accompanied by a fee of one thousand
rupees in the form of a demand draft or a bankers cheque
drawnonaschgduledbmkmfaqu'theAuthmtymd

. payable at the branch of that bank at the station where
theseatafﬂxeAutlwntyzsszmaied. '

Perusal of Rule 37 also- shows that “any” aggrieved

may file a complamt w1th the ‘Adjudicating Officer’. The

' word any" has been dehberately empioyed therein.

A close look at the-entire scheme of the Act, Rules and
Regu]atlonsasaforesmd mtmmsshowsthateuhandevery
promoterandeachandeverypro;ecthasgotbobemgrsteredwr&nm
the stipulated period of 3 months from the date of commencement of
the Act and the obvious reason is to have the regulatory control of

the Authority under the Act.
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To say that Régﬂatory Authority shall be entitled to
havecontroloxﬂyovaﬂmseprojecﬁwhichhavebeenregisbered
and not over those projects which have deliberately or otherwise not
been registered would be an interpretation nugatory to the object
sought to be achieved for impleﬁmiﬁng the. Act in its letter and
spirit. Not a single provision of theAct 2016, makes out any such
classification or distinction about projects which are registered or not
registered or of the promoters whose projects are Tegistered or not
registered. Nay, such an artlﬁaal classification/ categonzahon may
violate Article 14 of the Constitution on the‘touchstone of equality

qua the consumers in registered projects and consumers in

A}ookatthefuxmﬁon%ndduﬁesofpromoterhSecﬁon/
: llga‘nd. in particular in Sub Sectlon 4 thereof clearly shows that (a)
promoter (whether he has registered his project under Section 3 or
not) shall be responsiblé'foAr all obligations. Nowhere any of the
provision of this Act and the Rules separately speaks about the
functions, duﬁés, responsxblhty and obligations of those promoters
who have-nofregistered the projects. The fact that the Act does not
makganySuchdisﬁncﬁonaqm{gst&xepmmote:swhohave
regotered the projecs and who have not egisered. the projects
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clearly indicates that the jurisdiction of the Authority would extend
boalhnamelyqver&te‘pﬁejectswhichhavebeenre'gisteredorwl;lkh
have”mt”beenregiete;'ed‘Elsleﬂ\ecensumerscomlechedwiﬂm&ne '
.umegisteredprojectsv.vﬂlbele&highand.dryandwiﬁmut.any
remedy contrary to the basic pr&ldple ‘ubi jus ibi remedium.
Aferall, Act of 2016 is welfare legisiation and must be ingerpreted i
such a manner to further and advance the policy and object of the
Act. We must putpurposwe construction and not such a narrow

interpretation leading to absurdity.

Further, i Tock at Section 17 shows that any such
promoter (whose project is registered or not)shall execute a
reglstered conveyance deed in favom' of an allottee. Thus the

promobetofthe_pro;ectwluchls'umeglsheredmllalsohableto
execute conveyance de,ed.Ifhef_eils,'itistheAuthoﬁty which has to .

regzstera complaint and lmplementtheprowmons of Act.

Section 18 provides for option to the allotiee to withdraw
from the project or not to withdraw; and m such event; the
consequences mentioned in Section 18 would follow. If the reasoning

that the Authority w111 have no jurisdiction over the projects which

Q aremtreglsteredlstakenmtoconmderatlon,ﬂleverypurposeof_
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&amgSechonsl?andlSnwerahawouldbe&usu-ated.Toputm
other words a promoter who does not decide to register his project
atalllwquldetqoytlleprequumforbrgakmgmeruleoﬂawanda
promoter who has registered his project will have to abide by the
' RuleoflaWenunciatedbytheAct.ofzom,soaJsoﬁle.Rulsand
Regulaﬁoné.Theconsq;rlersofﬁlepxiojec&'vvhichamrwtregistexsd
Wﬂlbedeprivedof&neremedyU/sl?aruilSof&ueAct,though
suchconsumersarealsoconnechedmththerealestatepm]ecls.
Stmhanabsurdandbmrremterpretauoncarmotbemadewhnch -
would defeat the very purpose, policy and object of the Act. |
'Iheupshotéftheabove dis;ussionisﬂlat&;equesﬁmof

lawframedbyusabovewillhavetobeansweredinﬂleafﬁrmaﬁve.

requned by Section 3. of the Real Estate  (Regulation and

Developmt) Act, 2016.

The submission that the appellant’s project does not require
mgiéhﬁoﬁu&neprojectfmsbemcompletedhamwsﬁmdhctb
be decided by the Real Estate Regulatory Authority, Punjab. In so far

@ as prayer for stay of revisional order dated 04.03.2016 is concerned,
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we find that the same shou_ld.be stayed only for a limited period, as
the validity of the said order has riof been decided.

Consequently, we make the following order: -

ORDER:-

@ Appeal No. 49 of 2018 is allowed and the
impugned order daaéd 21.12.2017 (A-1) passed by
the Real Estate Regulatory Autilority, Punjab is

ool stasde,

(id) 'I‘heproceedmgs of complaints No. 5 &47 ane.
remltted to the Real Estate Regulatory Authority,
Punjéb’fordecis;iqn_‘on,mett_ts of the complaints.

(ili) The Real Estate Regulatm'y Authority, Punjab shall

also decide the validity of the revisional order

dated 04032016 (A-2) on its own merits after
hearing the rival parties.

(v) The Full Bench judgment dated 13.122017 passed
in complaint No. 3 of&2017 titted as “Bikramyjit

Singh and others Versus State of Punjab. and



)

(vi)
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others” holding that the complaints  against

Promoters. in relation to the projects that are not

Aﬂthe;roints,éﬂsinginttmmwer&ek;ptoym
Parties to this appeal are directed to appear before
the Real Estate Regulatory Autharity, Punjab’on
12.08.2019. |

After appearance of the parties befm:e the Real
Fotate, Begulatory Authority, Punjab the entire
matter as aforesaid shall be decided by the

Authority within 4 months from 12.08.2019.

(viti) The Revisional order dated 04.03.2016 (A-2) passed

by Secretary, Govt. ngunjabshalls_tandstayedfor

‘a period. of four weeks only with liberty to. the
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partiestoapplybeforetheRealEstateReguhtory

Authon‘fy, Punjab for continuation/ vacation

thereof.




